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Introduction

Followingpresidential idirective tolMinistof Lands to revievand laws
to address the lflawsinthiegislation MwAPATANSstitute organized: a
team of experts do review. & makegnput:intodthe.-amenadment of the
Customary Land Act2016. T he team comprise members: from:

ALilongwe University of Agriculture and INatural Resources
AThe Centerfor SociakResearchiof the/University of Malawi
AMichigan<State lUniversity

AMwAPATAnNSstitute
AMalawi Confederation of (Chambers of Commerce and dndustry



Methodology

Thisimputiisbasedon:
Aliteraturereview by-expert®n customary landnatters

AlLanddialoguermeetings,/ bythe-MalawitNational‘bearning-Alliance in
Mzimbag KasunguSalima Phalombeand Chikwawa Daimond<ambewat.
al., 20180 2020 https://sairla-africaorgiwhatwe-do/learning
alliances/mationalearningalliance malawi/

AlLandtenute studies iBomba(PaulinerPeters. & Daimon: Kambewaz 1985 to
2002)

AlLanditenuresstudies iRumphj Mzimba KasungyuDowa,Phalombeand
Chiradzuly ErlingBerge ,sStanleihailg HenrikWiig, Alister Munthali,
Daimoni<ambewa,-RPauline Peters)2007)



https://sairla-africa.org/what-we-do/learning-alliances/national-learning-alliance-malawi/

Agricultural transformation. & thiand questionirMalawi:

We cannot: talk:about agriculturaltransformation:without ‘talking about
the customamniand question.

A yomsaf M2ati’s @adicdithrd | A Qidin chs@NK Ordzf SpaaNd £ |
decisioncon:customary: landfaffects-adargen population that-largely
dependscon thisslandcbfordts/elihoods.

A Therate of agriculturabpraductivity growthrand ruraktransformation
in Malawi will largelyldependronchow ¢he 80% of dand-aradilized

A However customaryland faceshallengesncludingiinherent
Insecurerights. IMalawians becomingnd poorithroughdesing htheir
land to foreigners:& /Malawian laregealel landisers

A Theapparentiimpasseiinccoming upiwithsecurel inclusiveldand
legislative-and: governance:framework worsens thellandsquestion and
makes:the poor/Malawianmore vulnerable:&rmoréand insecure




Formalization to4esolve thand questionitMalawi

Sinceccoloniali times; efforts to resolve-the dand: guestion-havesfocused

on formalizingand rights. o ] ) ]

A Firstiinthe colonialitimesvere 6 ©:SNTs AT FIANO ks GcS:aabi2 Fsis Ot |
of ocaupationcofdandi(The: handOrdinant@51)

A LandAct 1965superseded ithe 4:and-Qrdinance (1951)r&vided ffor
registration oftitle

A 1n 1996 MatawicGovernment steered comprehensivedand Policy Reforms
through RPresidential Commission omLandinquiry (PCld)dnrrecognition of
and pressure.dnsecurity

A In 2002:the National L-and Policy was approved. The Nationalrand Policy
proposedrreview, of 1 0dvaws

A In2016ten Land& LandRelated vawmcluding CLA) were enacted
by Parliament& assentedo by the Presidentgivingthope todand
formalization




Changesinthe Customary .Land Act:2016

A The Customary--and Act(2016) isandmportant step towardsibringing
sanity and-orderrinithenanagement:&utilization of customary:land

A Themajor changerin customarylandtise Land/Ac2016 replacing/the
Land/Actl 965 iin!linewith aspirationsof the MalawiNational Land-Policy

(MNLPR002. Notable changeaslate to:

o Administration-andmanagement of customary dand
o Grantand-managementfof customary: estates

0 Disputessettiement

A Implementationof the’Ac2016 thassince heen piloted




Changes: administration. and:management of customary land
CustomarnylLband

3.t (1) Customary:land-shalb consist-oa) landwithin:the-boundariesfof a
Traditional Land/Management Area othénthan/.Governmentorrreserved
land; (Ib) land designated ascustomarydand under the! kand Act, 2016; (c)
land, the houndaries of which:have beendemarcated as-customatry land
under anywritten faw orn administrative proceduxeX. ® @

Comment The /law/hasmaintaine¢dustomany/land.7hhis: iIsnmportant
0eSIQk cdzén/SaryQidzds ih2 PGdis NEViakbi'yeRnokydfor éradpS o | & A
production for national usescand dor thhe/livelihoedsfaof,the majority’ ofithe
population. Landis:alsothessotr@nd synitholof identity and belongingoof
people, linkingthemaith: thelvaneestarand with presentday lives




Changesadministration‘& management of customarydand

A3 (2 TheCommissioneshallissueaceertificateof customarylaféh the
prescribedform/for e_ver%/ Traditional L.and: Management:Areal (TLLMA)dacrespect
of whichithehoundariesio therarea havedoeen-demarcated-oragreed in
accordanee with lthisssection onunderany law:or-administrative procedure
referred to imithissection.

A Landclerks8. T-(I) Theresshalb berappointed aland clerk for leachi Traditional Land
Management/Areatoserve as a secretary to anly land-committee appainted for
the purposes-ofithis Act2 (2)The landrelerk/shall beran em Io?/ee of/a local
governmentauthornityhhaving jurisdiction inthat-area‘and anal

(e) provide technicalkadvicen landmatters tormembersfof theldand
committee;and

(f) monitor compliancewith this Act-and the:Registeted land Act

Comment: The (Gommissiones IS farremoeyved fromTLMBAde/sheissues
certificates ©of customarydanddorevery TLAMAVIt Willsiesultdelays. The
commissionemnmay alsedioichave the eapacity decdealwith therworklgaddor all
the TLIMAsTheland clerkscarehbeingifinancedyhypdonorsod2aes the government
have the capacity 4o dakethis onwhemndonor funding stops?

Recommendaition Establishddistiict develrinstiitition s Ristrict Abthoritiespto
better serveithepeoplchbecatuse theyiwikhéoclosertio=thas.



Changesadministration & managementbof custemary:tand

(3) Accertificaterof customary dand infa: draditional Land Management
Areasshall- (a) beiissuedinthe=name ofra: Traditional Authorityihaving
jurisdictioniintithe-area

Comment.TAsmowmesthhave oversightrole on landmattets
Landholdmgshbelongo descentbasedgroups (brothersisisters).
Theseggroups be-recognized immanagement ofteustomany/ land
RecommendationLand ffor dleseent gropyoshould mot lbetitlied or

otherwise certified in the mamecofan individual but of amame: the
entire lineal group aceeptedbyine members



Changesadministration‘& management of customarydand

5.1t (1) There;shall besestablisheddn-each{Traditional Land: Management
Area,customary' landccommittee st a groupwillage headmanievel (2) A
land committeesshallconsistpf{a) agroup/village headman who=shall be
the chaimperson;(b) six:other-persons elected:by and fromiwithin the
community, -at leastithree iof/\whonnhshal be: women

Comment By establishing/lanthmanagemeniccommiitees at-vVGkt{group
village head)/level thedaw confersvawnerghip ofscustomany dand to
committees. Thinssisinceonthctwithxexisting sinstitutions such 88s,willage
heads,/Ineageranddamilyywihorare/ alreadycmamnagings customarydand and
have a/hugesamounb of knowledgetaboutlanband committees:are also
seenassawaydaodake away lantdromiIAs

Recommendationif land commiitiees:are:estalblishedhtheyhshould be at
village lleve|, matzas awaeishipunitsfahthie dand:but asrdemacratically
elected committiee ,Wwhase) purpose IS taeensider gdispsitescoh@therdand
matters. In tenimscofcomposition, the membersofttheccammiiteeywhich
would include ttihe willagehbeadsishodld €lectdhé chadiperson.



Changes: grant-and-management of customary estates

Cluﬁtﬂmaweeﬁsée

II{ZAAC customarysestate shall be allocated and Customary:commitieedo-
a)aa:mtmeum\fﬂ Malawi; arrafamilycof citizena/dffvil.. g X X

C@mment B al!l!eeatmg customary-estatd¢o family th Fravtsn@:m mantains:the
resent ndh@m%c&ems alawiwheréland<belongs
lineal (des&en baseg‘g Hrbuwey elaw: usommedeababomethﬁ:aia%; of
Qielzantir2 IhhNgers Rcfﬁcﬂ)sfe SNBas BukZnarYebt@es@K 2 2 & S

Recommendaition Ensureall customary! tandholders havewowneiship:righisaver
their land, whether tihey -are-estaie onnot Broyvidesiiexibiity &lallowrlandholders
to decide wihetheriindividuahmembersishould:se ek forltitles arrcerifieates of
possessioror other forms of llegal-cecaghnitianfivailable

Comment Creation ©fccusiom )éﬁﬁﬂ&tﬁ&f arfirms-oceupation /ofiland dy persons in
TLMA. Womernc&Ni Emd’tﬁ:&;d:ﬁaf&l w%o pytwith thisoprovision dtpm:tebarthelr
pa‘éce‘%’mmn“””m“”‘“g fioa &ng%@m OO
ev ram wards seour ever,
e law is mamraaboutnmhhnsemﬂme indherfamily-ther estate /il hemnamed

Recommendaition Clarify ihat tiles be in the mamecoidandholdersas=perexisting
landholdin wﬁ ipmttcees Eg in maitrilineal areas}itheitilesshould benirmhtheaname of a
woman, while iim Bﬁmtﬁlhﬁmlaaéeastntlﬂesmdlddaa ih¢hexnameé oframanisThis
means:assyggesiiofofobjainiownership is nobtdeasible



Changesgrant and-management of customary-estates

Application fior austomav\estate

21.t- (1) Aperson;family unit, agroup of personscrecognized: unden customary law
or who lhaveformed/themselvesiogether as:an-association;@eaoative society

or asany.othenbody-recognized by anywritten, law, may apply tocaclandhcommittee
responsible for thatdand-forthe-rgrant ofca-customary-est@fmcedure on grantfof
customary-estate 4) Accertificate of customary-estate/'shalbnot:be valid and
occupationcofiland undern suadustomary estates shalh not be:lawful untl & fee
applicable underithiscssection, 4fiany,paidimnffull

Comment Charging feesfforcosstomaryslanddias:vehementlydoaenected
becausespeople haveever paidffeesdotheir customanyown land before.
Introduction of feesisrinterpreied ascgoevermment/iakingvaway-th&and.
But, the feesiissuesisconiplicated everywhere certificationisdised

Recommendation Develop ancéffective commuinicailon strategy topradde
much greatercclantyi i the nidermatian providé to the public. Reopleneed
to understandthe needlfor fees fiorrecording surveyimgsancotherihings.



Changes: grarind managementof customary: estates

yeesiatddeaserarsliblease

_ (1) A lease or. sublease may be granted out of g customary estate and

S " £SLasS_akKlftf S_OFfftSR_I aOdzaid2
adzotft SFaSe2 bea UKS Ol as$S Yl e
Comment Customary, practices inevitably change over time, despite the
USNY WOdzauzZ2YlI NEQ 2 NJ U NdekRdsnedsZWhlilet Q
most land is transferred in the customary way, sa@sd renting ofland by
iIndividual members of the descent group have increased over the past few
decades indicating that theres an active land market within rurahand near
urban areas This presents threats toustomary landholders, a situation
which the Land Act could help farevent

RecommendationRecognize land sales and rentingclfstomary
landholders (groups or individuals) have full property rights, transfers such
as rentals, leases, and sales can be meftective, more easilynonitored

& are probably less likely to be hidden.




