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Introduction
Following presidential directive to Ministry of Lands to review land laws 
to address the flaws in the legislation, MwAPATAInstitute organized a 
team of experts to review & make input into the amendment of the 
Customary Land Act 2016. The team comprise members from:

ÅLilongwe University of Agriculture and Natural Resources

ÅThe Center for Social Research of the University of Malawi

ÅMichigan State University

ÅMwAPATAInstitute

ÅMalawi Confederation of Chambers of Commerce and Industry



Methodology
This input is  based on:

ÅLiterature review by experts on customary land matters

ÅLand dialogue meetings by the Malawi National Learning Alliance in 
Mzimba, Kasungu, Salima, Phalombeand Chikwawa(Daimon Kambewa et. 
al.,2018 to 2020) https://sairla-africa.org/what-we-do/learning-
alliances/national-learning-alliance-malawi/

ÅLand tenure studies in Zomba(Pauline Peters & Daimon Kambewa, 1985 to 
2002)

ÅLand tenure studies in Rumphi, Mzimba, Kasungu, Dowa, Phalombeand 
Chiradzulu(ErlingBerge, Stanley Khaila, Henrik Wiig, AlisterMunthali, 
Daimon Kambewa, Pauline Peters, 2007)
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Agricultural transformation & the land question in Malawi:
We cannot talk about agricultural transformation without talking about 
the customary land question.

Åул҈ ƻŦ aŀƭŀǿƛΩǎ ŀƎǊƛŎǳƭǘǳǊŀƭ ƭŀƴŘ ƛǎ ƛƴ ŎǳǎǘƻƳŀǊȅ ƭŀƴŘǎΦ So any 
decision on customary land affects a larger population that largely 
depends on this land for its livelihoods.

ÅThe rate of agricultural productivity growth and rural transformation 
in Malawi will largely depend on how the 80% of land area is utilized

ÅHowever, customary land faces challenges including inherent 
insecure rights. Malawians becoming land poor through losing  their 
land to foreigners & Malawian large-scale land users

ÅThe apparent impasse in coming up with a secure & inclusive land 
legislative and governance framework worsens the land question and 
makes the poor Malawians more vulnerable & more land insecure



Formalization to resolve the land question in Malawi
Since colonial times, efforts to resolve the land question have focused 
on formalizing land rights.
Å First in the colonial times were άŎŜǊǘƛŦƛŎŀǘŜǎ ƻŦ ŎƭŀƛƳέ ŀǎ ŀŎŎŜǇǘŀōƭŜ ōŀǎƛǎ 

of occupation of land (The Land Ordinance, 1951)
Å Land Act 1965 superseded the Land Ordinance (1951) & provided for 

registration of title
Å In 1996 Malawi Government steered comprehensive Land Policy Reforms 

through Presidential Commission on Land Inquiry (PCLI) in recognition of 
land pressure & insecurity

Å In 2002 the National Land Policy was approved. The National Land Policy 
proposed review of 10 Laws

Å In 2016 ten Land & Land Related Laws (including CLA) were enacted 
by Parliament & assented to by the President, giving hope to land 
formalization



Changes in the Customary Land Act 2016
ÅThe Customary Land Act (2016) is an important step towards bringing 

sanity and order in the management & utilization of customary land

ÅThe major change in customary land is the Land Act 2016 replacing the 
Land Act 1965 in line with aspirations of the Malawi National Land Policy 
(MNLP) 2002. Notable changes relate to:
o Administration and management of customary land

o Grant and management of customary estates

o Dispute settlement

ÅImplementation of the Act 2016 has since been piloted

Despite these efforts, contestations over 
customary land still persist, with some 
stakeholders supporting & others 
resisting proposed land legislative & 
governance frameworks.

But there still remains 
opportunity to make changes 
that will provide a more secure 
form of land tenure and benefit 
millions of Malawians who are 
customary land users.



Changes: administration and management of customary land
Customary Land

3.τ(1) Customary land shall consist ofτ (a) land within the boundaries of a 
Traditional Land Management Area other than Government or reserved 
land; (b) land designated as customary land under the Land Act, 2016; (c) 
land, the boundaries of which have been demarcated as customary land 
under any written law or administrative procedure ΧΧΦΦ

Comment: The law has maintained customary land. This is important 
ōŜŎŀǳǎŜ ŎǳǎǘƻƳŀǊȅ ƭŀƴŘ ƛǎ ǘƘŜ ōŀǎƛǎ ŦƻǊ aŀƭŀǿƛΩǎ ŜŎƻƴƻƳȅ for crop 
production for national uses and for the livelihoods of the majority of the 
population. Land is also the source and symbol of identity and belonging of 
people, linking them with their ancestors and with present-day lives



Changes: administration & management of customary land
Å3 (2) The Commissionershall issue a certificate of customary land, in the 

prescribed form, for every Traditional Land Management Area (TLMA) in respect 
of which the boundaries to the area have been demarcated or agreed in 
accordance with this section or under any law or administrative procedure 
referred to in this section.

ÅLand clerks8. τ(l) There shall be appointed a land clerk for each Traditional Land 
Management Area to serve as a secretary to any land committee appointed for 
the purposes of this Act. (2) The land clerk shall be an employee of a local 
government authority having jurisdiction in that area and shallτ

(e) provide technical adviceon land matters to members of the land 
committee; and

(f) monitor compliancewith this Act and the Registered Land Act.

Comment: The Commissioner is far removed from TLMAs. If he/she issues 
certificates of customary land for every TLMA it will result in delays. The 
commissioner may also not have the capacity to deal with the workload for all 
the TLMAs. The land clerks are being financed by donors. Does the government 
have the capacity to take this on when donor funding stops?

Recommendation: Establish district level institutions (District Authorities) to 
better serve the people because they will be closer to the TAs.



Changes: administration & management of customary land

(3) A certificate of customary land in a Traditional Land Management 
Area shallτ (a) be issued in the name of a Traditional Authority having 
jurisdiction in the area;

Comment:TAs now mostly have oversight role on land matters. 
Landholdings belong to descent-based groups (brothers/sisters). 
These groups be recognized in management of customary land

Recommendation:Land for descent groups should not be titled or 
otherwise certified in the name of an individual but of a name the 
entire lineal group accepted by the members.



Changes: administration & management of customary land

5. τ(1) There shall be established in each Traditional Land Management 
Area, customary' land committeesat a group village headman level (2) A 
land committee shall consist ofτ {a) a group village headman who shall be 
the chairperson; (b) six other persons elected by and from within the 
community, at least three of whom shall be women.

Comment: By establishing land management committees at VGH (group 
village head) level the law confers ownership of customary land to 
committees. This is in conflict with existing institutions such as, TAs, village 
heads, lineage and family, who are already managing customary land and 
have a huge amount of knowledge about land. Land committees are also 
seen as a way to take away land from TAs

Recommendation:If land committees are established, they should be at 
village level, not as ownership units of the land but as democratically 
elected committee, whose purpose is to consider disputes or other land 
matters. In terms of composition, the members of the committee, which 
would include the village head, should elect the chairperson.



Changes: grant and management of customary estates
Customary estate

20__(1) A customary estate shall be allocated by a land Customary committee toτ
estate (a) a citizen of Malawi, or a family of citizens of aŀƭŀǿƛ ΧΧ

Comment:By allocating customary estate to family the provision maintains the 
present and long-held systems of landholding across Malawi where land belongs 
to lineal (descent-based) family. However, the law is not clear about the status of 
ŎǳǎǘƻƳŀǊȅ ƭŀƴŘƘƻƭŘŜǊǎ ǿƘƻ Ƴŀȅ ŎƘƻƻǎŜ ǘƻ ƎǊƻǳǇ ŀǎ ΨŎǳǎǘƻƳŀǊȅ ŜǎǘŀǘŜǎΩ.

Recommendation: Ensure all customary landholders have ownership rights over 
their land, whether they are estate or not. Provide flexibility & allow landholders 
to decide whether individual members should seek for titles or certificates of 
possession or other forms of legal recognition if available

Comment: Creation of customary estates affirms occupation of land by persons in 
TLMA. Women & village heads are happy with this provision as it protects their 
parcels from TAs or influential people who take & give it to outsiders in the name 
of development. So, certificates are a step towards enhancing security. However, 
the law is not clear about in whose name in the family the estate will be named

Recommendation: Clarify that titles be in the name of landholders as per existing 
landholding practices. Eg, in matrilineal areas, the title should be in the name of a 
woman, while in patrilineal areas, titles should be in the name of a man. This 
means a suggestion for joint ownership is not feasible



Changes: grant and management of customary estates

Application for customary estate

21.τ(1) A person, family unit, a group of persons recognized under customary law 
or who have formed themselves together as an association, a co-operative society 
or as any other body recognized by any written law, may apply to a land committee 
responsible for that land for the grant of a customary estate. Procedure on grant of 
customary estate (4) A certificate of customary estate shall not be valid and 
occupation of land under such customary estate shall not be lawful until a fee
applicable under this section, if any, is paid in full.

Comment: Charging fees for customary land has vehemently been rejected 
because people have never paid fees for their customary own land before. 
Introduction of fees is interpreted as government taking away their land. 
But, the fees issue is complicated everywhere certification is used.

Recommendation: Develop an effective communication strategy to provide 
much greater clarity in the information provided to the public. People need 
to understand the need for fees for recording, surveying and other things.



Changes: grant and management of customary estates

Customary estate lease and sublease
25. τ(1) A lease or sublease may be granted out of a customary estate and 
ǘƘŜ ƭŜŀǎŜ ǎƘŀƭƭ ōŜ ŎŀƭƭŜŘ ŀ άŎǳǎǘƻƳŀǊȅ ŜǎǘŀǘŜ ƭŜŀǎŜέ ƻǊ ŀ άŎǳǎǘƻƳŀǊȅ ŜǎǘŀǘŜ 
ǎǳōƭŜŀǎŜέΣ ŀǎ ǘƘŜ ŎŀǎŜ Ƴŀȅ be.
Comment: Customary practices inevitably change over time, despite the 
ǘŜǊƳ ΨŎǳǎǘƻƳŀǊȅΩ ƻǊ ΨǘǊŀŘƛǘƛƻƴŀƭΩ ǎǳƎƎŜǎǘƛƴƎ ŀ ŎŜǊǘŀƛƴ timelessness. While 
most land is transferred in the customary way, sales and renting of land by 
individual members of the descent group have increased over the past few 
decades indicating that there is an active land market within rural and near 
urban areas. This presents threats to customary landholders, a situation 
which the Land Act could help to prevent.
Recommendation:Recognize land sales and renting. If customary 
landholders (groups or individuals) have full property rights, transfers such 
as rentals, leases, and sales can be more effective, more easily monitored 
& are probably less likely to be hidden.


